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1.0 EXECUTIVE SUMMARY

1.1 An application has been received to add a section of the public 
bridleway at Lower Green Quarries in the parish of Westward.  

1.2 The claimed section of path is shown located on the application plan 
(Appendix A) between two hand drawn black crosses and a location 
plan is also attached at Appendix C.

1.3 The purpose of this report is to present Members with the evidence 
regarding the route, and for a decision to be made whether to proceed 
with the next stage of the process by making a legal order.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is “To provide a safe and well managed 
highway network, secure infrastructure improvements and support 
local economic growth”. 

2.2 This matter is a decision making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  It is merely a matter 
of weighing the strength of evidence and if that evidence is sufficient 
to meet the burden of proof, then the legal framework must be applied 
to the evidence.
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3.0 RECOMMENDATION

3.1 It is recommended that the application to add a section of bridleway at 
Lower Green Quarries in the parish of Westward be rejected.

4.0 BACKGROUND

4.1 An application made under Section 53(5) of the Wildlife and Countryside Act 
1981 must comply with the statutory requirements to be valid.  The relevant 
legislation states a valid application  must contain

 A completed Application Form;

 A map to a scale of not less than 1:25000 showing the rights of way 
subject of the application;

 Copies of the supporting evidence, including statements of witnesses;

4.2 If an application is considered valid it is added to the statutory list of 
outstanding applications in accordance with Section 53(5) of the 1981 Act 
and can only be removed following a formal decision by Cumbria County 
Council (‘The Council ‘) as the surveying authority. 

4.3 In determining these applications our role is to consider whether or not the 
available evidence (including any evidence submitted by objectors) supports 
the claim made in the application. Normally this would involve assessing 
historical documentary evidence and evidence that the public has used a 
route as of right (without force, secrecy or permission) and without 
interruption for a period of 20 years or more. It is also important to establish 
that the landowner during that period has not sought to prevent the public 
use of the route.

4.4 The evidence submitted with this application consisted of 8 user evidence 
forms. Only one of the eight users claimed to have used the route on 
horseback 

4.5 The applicant was therefore asked to either collate more evidence of 
bridleway use or alternatively gather further evidence of footpath use and 
continue the claim for public footpath instead.  Of the 8 submitted forms only 
3 claimed use on foot for a substantial period of time but not all of those 
were regular use and one of the users has since died.

4.6 Despite several reminders no additional evidence has been submitted and 
the applicant has now indicated that they do not wish to support  the 
application any further. There is no mechanism by which an application 
made under Section 53 can be officially withdrawn by an applicant as the 
Council has to consider the evidence submitted and reach a determination 
upon it under its free standing duty as the surveying authority.
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4.7 It should be noted that public bridleway no 258023 does not continue to the 
south to the unclassified county road but terminates at Lower Green 
Quarries.  Whilst this is an anomaly and can potentially be claimed under 
Section 53((3)(c)(iii) no evidence has been submitted to show that a mistake 
was made when the Definitive Map was produced and the path remains as 
claimed by the parish council in the early 1950s.  (Extracts of the definitive 
map and statement for path no 258023 are attached as Appendix B).

4.8 A sign has been erected where the southern end of the claimed path meets 
the unclassified county road stating “Private Road: No Public Footpath” and 
there is correspondence going back to the early 1980s showing a clear lack 
of intention to dedicate on behalf of the landowners. They consider the 
access road to Lower Green Quarries, over which the claimed section of 
path is positioned, as a private access road to residential properties at Lower 
Green Quarries 

5.0 LEGAL POSITION

5.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (section 53 of the 
Wildlife & Countryside Act 1981).

5.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and statement, 
the County Council shall make an order modifying the map and statement 
adding the claimed right of way to the map.

5.3 An application for a modification order involves a two-stage process whereby 
the County Council makes the order and then, if appropriate, confirms the 
order if there are no outstanding objections to it or, where there are such 
objections, the order can only be confirmed by the Secretary of State

5.4 The County Council has a duty to investigate an application, to consider all 
relevant evidence available to it, and then to reach a conclusion.  It must, 
therefore, evaluate the application.  All the evidence must be weighed in the 
balance and any relevant legal principles applied to it.

5.5 The application as submitted is made pursuant to section 53(3)(c)(i) Wildlife 
and Countryside Act 1981 on the ground that there has been a discovery by 
the County Council “…..of evidence which (when considered with all other 
relevant evidence available to them) shows that a right of way which is not 
shown in the map and statement subsists or is reasonably alleged to subsist 
over land in the area to which the map relates, being a right of way such that 
the land over which the right subsists is a public path.”

5.6 In deciding whether a right of way subsists, it is necessary for the evidence 
to establish that, on a balance of probabilities, the right of way subsists.  In 
deciding whether it is reasonable to allege that a right of way subsists, it is 
merely necessary for it to be shown that a reasonable person, having 
considered all the relevant available evidence, could reasonably allege that 
a right of way subsists.  Therefore, the evidence necessary to establish that 
a right of way does in fact subsist is greater than that which is necessary to 
establish that a right of way is reasonably alleged to subsist.
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5.7 At the confirmation stage of an order, the only test to be applied is the higher 
one, namely whether a right of way has been shown to subsist on the 
balance of probabilities.

5.8 Section 31 of the Highways Act 1980 states that where a way over any land, 
other than a way of such a character that use of it by the public could not 
give rise at common law to any presumption of dedication, has been actually 
enjoyed by the public as of right and without interruption for a full period of 
20 years, the way is to be deemed to have been dedicated as a highway 
unless there is sufficient evidence that there was no intention to dedicate. 
Sufficient evidence that there was no intention to dedicate such as a private 
letter or an agreement is not sufficient unless it is communicated to the 
public, so that people approaching the path are made aware of the 
landowner’s intention.

5.9 In considering the application to amend the Definitive Map under Section 53 
(3)(c)(iii) of the Wildlife and Countryside at 1981, Members must consider all 
the evidence available to them and must be satisfied that the evidence 
shows on the balance of probabilities that the map and statement should be 
modified.

5.10 The leading case in this area is that of Trevelyan v Secretary of State for the 
Environment, Transport and the Regions [2001] EWCA Civ 266.  The Court 
of Appeal decided that clear and compelling evidence of a mistake would be 
needed to set aside the presumption that the Definitive Map and Statement 
of Public Rights of Way had been correctly prepared and are a true record.  
The procedure whereby the Definitive Map was originally drawn up was 
lengthy and involved, and opportunities were given for those concerned to 
object if they thought that the Definitive Map had been incorrectly drawn.

5.11 The evidence needs to fulfil certain stringent requirements. 

These are that:- 

The evidence must be new – an order to remove a right of way cannot be 
founded simply on the re-examination of evidence known at the time the 
definitive map was surveyed and made (Burrows 2004).

The evidence must be of sufficient substance to displace the presumption 
that the definitive map is correct.

The evidence must be cogent (clear, logical, and convincing).

5.12 Under paragraph 2.1 (g)(vii) Part 2 G of the Constitution the County Council 
has a duty to keep a definitive map and statement under review

6.0 CONSULTATIONS

6.1 No consultation has taken place as the evidence threshold has not been met 
to satisfy processing the application to this stage
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7.0 OPTIONS

7.1 The Committee may accept or reject the recommendation in whole or in part.  

7.2 If the recommendation is rejected the application will be consulted upon and 
brought back to this committee in due course.

7.3 If the recommendation is accepted the applicant has the option of appealing 
against the decision to the Planning Inspectorate. 

8.0 ANALYSIS AND CONCLUSION

8.1 The only evidence produced were 8 user evidence forms which have proved 
inconclusive.  Of those 8 users only one person has ridden the claimed 
section on horseback for over 20 years and two people claim to have walked 
the route for that period, one being infrequently.

8.2 The landowners have demonstrated an intention not to dedicate by erecting 
a sign and farm tenants have in the past advised users of the extent of the 
legally recorded bridleway.

8.3 In this case I conclude that the applicant has failed to produce sufficient 
evidence of both footpath or bridleway rights and the application should be 
rejected.

Angela Jones
Acting Executive Director – Economy and Infrastructure  
August 2019

APPENDICES

A – Plan showing the section of path to be added
B – Extract from Definitive Map and Statement for bridleway no 258023
C – Location Plan

IMPLICATIONS

Staffing: Nil
Financial: Nil
Electoral Division(s): Thursby – Mike Johnson

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
[including Local Committees]

No previous relevant decisions.
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CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny.

BACKGROUND PAPERS

No background papers

Contact: Sandra Smith, Countryside Access Officer - Tel: 07920 711254
E-mail: Sandra.smith@cumbria.gov.uk 

mailto:Sandra.smith@cumbria.gov.uk
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